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C~ N:t, be anexus between IdYInGiRI equaI-.pIoyment opportunities

within tile 611try.. the Commieeige'. role iD fIIUIatinI the indusUy. The

C~ ....... nl.pi_ tbat it his a limited role in £EO doreement: that ofassuring

on an tWm1IIIa..rs thIt ......' employment pncticea are compatible with their obIiption to

program in public.... The essential fimction ofthe Commission's BEO initiative,

therefore, .' ·to ...... dtat licensees hire womea and miDoritieI so that their viewpoints are

Yet, ... tile Conunission reviews licenleel' EEO prGIJI'aIDS, the ..... achieved

by lie_ ......, become secondary to the effortl they must put forth in recruiting

w~ 1....... The Commission should put results on It least the same pIatau as efforts.

11Ie~ industry has achieved considerabJe success in providing

~ for women and minorities. Women bold 90 percent of. DeW

broadcalti ereateclliace 1975; minorities, over 40 percent. The industry employs women

at 87 " *f ovenl lAd 75 perceat in the upper four job categories. Employment of

miaorRiII l_.1O percent ofparity overalllDd 55 percent in upper four jobs. In most respects,

repn.......II*w.n... IIIiBorities in broadcast positions mirron their presence in the

......1•.

jl''''expandec:I reportiag, efforts and~'.,I" dilCUlIId in the Notice are,

.......,~edud wouJd oeedleu1y increue the paperwork burden on 1icenIees.



• 'I'M CIS f '. would .FICIiw .... b••1t h8a ..king sevea.....of

nJPO''- the curreRt "OIicUII and ......." category Oft die Annual

:ea.-., Jteport.

• RectuiriaI--ees to provide detIiIed iDformation OIl each hirin& opportuaity

reported at reMWal 011 the BEO PropIm Jteport would force each licensee to

compile die SlIDe information DOW provided by only those licenMel whose

EEO...... are deemed iDIdoquate. COIIIiderirw that 96 pel'cB of

liceu•••' EEO programa pus Commiuion inspection, the miniscule benefit

that .... be derived from this exercise would be far outweighed by the

increued paperwork burden on licensees and the further consumption of

CommiIIion resources.

• The noac. tMt licensees should be required to encourage female and minority

........... to conduct bu_... with their operations has been previously

CODIidered IDCl rejected by bodl the CommiJIion ..Congress. Such a

requirem_ it uaneceuary IDd beIn little relationlhip to the statutoriIy-bued

purpote ofthe CornmiIIion's EEO initiative - to ensure that women and

minoriaeI .. integral parts oflicenloes'~ decisions.

• The ComIIIiaion's current inquiry procedures provide the Commiuion with III

IdeqUI&e picture oflicensees' EEO efforts. Requirins hiring records for more

than the lilt tine year. of the license term IIId expanding use ofon-site audits

would be a .1.dIess expeaditvre ofCommiIIion and licensee resources.

s-u-at broMIcuters IIId ..u broadcasten in other markets must be

proviclecl .......... reIW The Commiuion sIlouId develop a de6nition of"smaU lDIrket"

simit. to the ltatutory de6aition for the exemption from overtime for certain employees,

ii



....., Metropolit_ Sa.i ANI, __ an MSA of_ tt.n

100,080 111'1111"" or. a __ laity of... tIIID 25,000 popllatioe DIOI"e than 40 ... from

the cllenl city ofthe MIA n.ebroadcut«I have CODIidenbIe diIiculty in~ and

retUi empaoye., clue to low waps, miDimIl beDeftts and location in COIIIIaIDi.ties

with few SmII brcJMcuten (i.e., thole wid! fewer thin IS employees) in other

marbU IiaIliIar ...1_.. s-u marbt broIdcuC..... I8d IIDIII broIdcasters whore labor

force coat than.. percent minorities, 8houId be relieved ofdetailed recordkoeping

req__•• ifthey have _1IiItory ofdiscrimination. The Commission should also give smaD

bro..... pelter 1atitucIe in the use ofalterDltive labor force data.

TIle CORa_ilion sIlouId allO~ joint reauitmeRt efforts (e.I., employment

c1eIriIIIIIClIlI_ and job fain) by broIdcuten. Such eftbrts have been discounted u "pneral

SOUI'COI" by the CommillioR ia reviewing licensees' EEO efforts. Though not minority-specific,

they nevMhoIeu consume more licensee time and eftbrt than merely placing an ad in a trade

mapziee or 1IIWIpIpeJ', .. ItIow the liceaMe'S wiIIiapeu to reach out to its community and

attract qt..... WomeR _1IIiBorities. The CommiIrion should recognize these activities as

liceDIeeI' aoGd faith etfcxta to comply with the EEO rules, and give them more wei&bt than

generailOUl'ceI.

Cwr_ ..a.c.a•• oft'orta ........ promotioB and retention ofminorities and

WOlMll ....... ill~ the Commiuion with • pneral overview ofeach licensee's

empIoywIIIat picture. Sudl~ would be IIrJeIy used to detect diJcrimiDation. Becalile

there IN already ample.~ fOr an individual to punue • complaint, which wouJcl be reported

to the COllDiuion, additioMI reporting requirements would needIeuIy burden lieeDIees.

The ComIniuiotl should also not require recordkeepina for part-time hires. Undue

r~ burdens ia daiI .... .-ve u • diliDcentive to licensees in hiring part-time workers.

iii



.foretlae
FEDERAL COMMUNICADONS COMMISSION

WashingtoD, D.C. 20554 RECEIVED

UUN 1J f994
In the MItter of

Im.pleM."'__ of
Commit••·'Equal
E~ Opportunity...

)
)
) MM Docket No. 94-34
)
)

FEDERAl.. C(),fM
OFFICE UNICATlONSCOMMISSKJ.J

OF THE SECRETARY

COMMDl'l'S 01' 1'11&
NADONAL ASSOCIA110N 01' BROADCASTERS

L INTRODUcnON

The N ~on ofBroMc..... ("NAB")I hereby submits its Comments

in response to the Commi ·s Notice of/1IlJIIiry ("Notice")2 in the above-captioned proceeding.

To fulfill a Consreuional ".Me,3 the Commission has begun an inquiry regarding the

effectiveneu of its EEO rules for broadcast, cable and multichlnnel video programming

distributors. Among other thiRp, the Commiuion is seeking comment on:

1) Whether its EEO rules should be modified for small market broadcasters, in

light ofthe uaique diflicuItieI they have in attrICtiDg and retaining minority employees. The

Commillion abo asks how"..u market" bro•••en should be defined and identified.

I NAB is • ...,rofit, iRcorponUd trade auociItion which serves and represents America's radio
andt~ stations ..Mtworks. -

2 Notice of/nqwiry in MM Docket No. 94-34, FCC 94-103, adopted April 20, 1994, released
April 21, 1994.

3 CableT~eo--- Protection and Competition Act of 1992, Pub. L. No. 102-385,
§ 22(g), 106 Stat. 1460, 1500 (1992).



2
2) WMdIer it ..... eIimiDIte the requirement for documentation ofpIIt-time

hires. AkeraaUvely, the C.-.1Iion inquires u to the level ofconsideration which should be

given pII't-time hires, in &aM ofthe CommisaioR's focus on filUtime hires and employment.

3) WbetMr broIdcuters should be required to encourage minority and female

entrepreMUl'l to conduct ....... with all parts ofstation openbona.

4) WhetW the Commission sboukI modify its ERO enforcement policies in the

areas oftile promotion and retemion offemale IDd minority employees.

5) WbetMr the Commission sboukI encourage joint recruitment efforts by station

IicenJelS ia pII'ticuJu cities or resions.

6) The COltS IIId benefits of the Commiuion's entice EEO regulatory program,

asking how burdens JDiabt be reduced without CMIIiDg • decrease in the eft"ectiveDeSI of the

Commiaion's EEO rules aDd policies.

7) Wbeta.' the EEO Prosram Ileport (FCC Form 396) should be reviled in order

to elicit .... jnformatioa on the promotion ofpart-time perIOJ'IIle1 to tWltime status. as well as

on licenIeeI recruitment ... hiring efforts, during the 12-month period before fi1ing for renewal.

8) WhetW the Annual Employment It.eport (FCC Form 395-B) should be

expanded to seek information Oft 15 job categories, u Congress has mudated for cable, rather

than the 0UITent nine job eatepies.

The 8.... -.or of the Notice, with -.phasis on more-detailed reporting

requirealBs and expantion. ofliceosees' EEO prOJlDllll, conveys the sense that the broadcutins

industry has somehow beeR lax in its efforts to provide equal employment opportunities for

women and minorities. NAB Mlieves that the record clispels that notion, and reaffirms the

COIDIIIitmInt oltlle broadeub8l industry to provide equal employmeot opportunities for women

'M
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and .......... ..... prI'•• el'1IIiMrities in ......... iDdulky jobs rose from 16.8 percent in

1988 to 11.2 peroeRt in 1992. n.e percentaae ofnainority ofticials and managers in the same time

period iacreuod i'om 10.9 to 12.5 percent. At the.. time, the female presence climbed from

38.3 perceat to 39.5 percent, widllll incroue in oftieW. and .......... from 31.2 percent to 33.8

percent." Compared to 1992 national labor force figures of22.5 percent minority and 45.4

percent female,' minoritieI in broadcast occupatioDa represent over 80 percent ofparity overall,

and 55 percent ofplrity in ofticiaII and manaaen. For females, broadcasters are at approximately

87 peraIIt ofparity oV«lll .. 75 percent ofparity ill ofticiaIs IDd manasers. These results were

achieved despite a 16 perC*It drop in total broadcast employment from 1988 to 1992.6

Moreover, for miDorities brOldcasting industry employment is comparable to that

in the nation u a whole. The natioBal workforce statistics for 1990 show minorities at

approxilllltely 60 percent ofpirity for officials and lD8R&8ers, 75 percent for professionals, 90

percent for tecbaicians and 80 percent for sales workers.7 The brOldcasting industry figures for

1992 show 55 percent ofpuity for officials and manaacn. 76.9 percent for professionals, 97.8

percent for technicians and 53.• percent for sales. For women, the national labor force is at 80

percent ofparity in oflieials IDd managers, 95 percent for tecbDicians and just short of 120

perceat ofpIrity for profeuioMI. and sales workers. The brOldcasting industry is at 75 percent

ofparity ill ofIciIJs and JDIMIICI, 72 percent for profasionals, 31 percent for tecbnicillls and

" See NoIk¥, SIIfJ"tl note 2, 1 15.

, See PUlIc Notice, 1992 BnxJdctIst and Cable E1ItpIoyIItent Report, released July 6, 1993.

6Id

7 See BNwa, Warren A., "How to Write III AftInMtive Action Plan," American:DemolnPhics
56, 58 (tMrch 1993).
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109 peN WOfIIM. TIre diIparity ill the ..... tbr profi.lioDaIs and tochniaIns may

be te tile &ct daIt ...CItepieI ill the IIItionIIIabor force contaia RII&If computer

and medicallWated jobs whida are BOt found in broMIcutins. IDd that these were two olthe top

three upper-four categoriel in broldcutinljobs IoIt IiRce 1911.

Thus, the.....ing induItry as • whole is not only performing above

CommiIIioIa EEO pidelinel, it ..-allY reflects the status ofthe natioDallabor force. Radical

chanaes in DO programs IIICI 8II£orcement are unwarranted.

In these COIIIIMRts, NAB urps the CommiSlion to provide relieffor IIDIll nw'ket

broadcuters lAd small .....ers in other markets. These stations generally lack the financial

and penonneI resources ""_ry to maintain the paperwork asaociated with the Commission's

recruitmeat-bue EEO requirements. NAB recommends that the Commission relieve these

stations &om detailed recordk'" requirements, so long as there is DO history ofdiscrimination.

In IdditioB, NAB urges the Commiuion to refrain trom adding to the paperwork

burden ofII broadcast 1iceDIees. Although 96 percent olbroadcuters' £EO efforts pus muster

with the COIIIIIIiuion,• the Notice seeks comment 011 whether the Commission should demand

additionI1 ihfonnation ........ licensees' EEO "arts. The expanded reporting requirements

discuued in the Notice 1ft similar to the remedial reporting conditions placed on licensees with

deficient EEO programs. Their adoption would harness all licensees with extensive additional

costs and paperwork burcIens, with little resuJtins benefit. In p8I1icuJar, expanding the AMuaI

• See NsIiee,~ DOte 2" 14. This is III imprcMn_ ttom tile lite 1970s. At that time,
rouPIY 40 ,..-a. of..... ,.•••d iDitW reYift', _10....of_r~60 perceat
(or .. ,...at 01111 ) ,I...d the iD-depda miftr. Thus," percent ofltltioal puled the
Comllli.....'. EEO scrutiIIy. 8M EEO Proceu-g GtUdelines, 79 F.C.C.2d 922,924 (1980).



5
~.~.......incr'" the infenutioIl required It renewal time are

NAB abo tOCOUI'IIOI the Commission to help tbRer development ofjoint

not diIeount, u "poenI" ICU'CeI, activities such u job fiin IDd employment clearinabouses.

Moreov., the Commillion sIaeuId recognize the good faith efforts of licensees who participate in

broadcut-related EEO ..... and demonstrate other efforts at ensuring compliance.

n. MANY Oli' TIll: noJOSALSAD~IN 1'IIE NOTICE SAVE NO
NlXUS TO 'I1IE IIASIS Jl'OR TIlE COMMISSION'S EEO ENFORCEMENT.

The COfNIIiIlioD'. authority to regulate broadcast licensees' EEO programs is

drawn from the ColJlll1Ullicatio Act of 1934, not Title VII ofthe Civil Rights Act.9 Because the

Commission'. SEO replatory IUthority stems &om its enabling statute, there must be a nexus

betweenldvuciDa equal t8IpIoyment opportunities in the broadcast industry and the

CommitlioD'. purpose in rtlI'dltiag the industry. 10 A broad "public interest" obIiption does not

suffice. The regulations IIUIt be based on the Commission's actual mission. The Supreme Court

has recopiud that the COIIIIIIiaion's EEO repIations "can be justified u necessary to enable the

FCC to IMiIfy its obIiptioD \IIIder the Communications Act of 1934 . . . to ensure that its

licensees' progTl1IIIIIIing fairly reftects the tastes and viewpoints ofminority groups. ,,11

9 See 8MMotintoin BrOCldt:4uting. Inc., FCC 94-105, adopted April 20, 1994, releued April 28,
1994, at 6 n.ll.

10 Sft NAACP v. FedmJl Pt1IMt' C...issiolr, 425 U.S. 662 (1976). See also Metro
BrotJtic:aMiI", v. FCC, 497 U.S. S47, 554-55 (1990)~ Florida Stale Conference o/Branches o/the
NAACPv. FCC, No. 93-1162, slip op. at 2 (D.C. Cir. May 24, 1994).

11 NAACP v. FPC, 425 U.S. It 671 n.7 (empbuilldded).
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•••ed, ..__ to~wu a focal point whea the CommiIIion first

COMi............ !.EO ......... in 1968. In.aion to the Kerner Report,11 tile

between the white and BlIck IIfIIDeDts ofsociety by IMking greater use ofAfiican-American

joumaJilts aacl actors. 13 When the CommiSlion MIopted its BEO resuJations in 1976, it restated

the prognDllllina nexus:

We do d that this...., .. a IW .1' to tUrth.- the
" ,.",••diIcI·p • ... lIMe we .0 to duplicate the
detailed .,I."Ytftbrts of II' u the EEOC. lMtead, we
have 10"" 10 ... our role to thIt of on Ul overall buis that Italions are
.....'" iBlIIIIpIoymeRt pndiceI whidt are compatible with their responsibilities
in the field ofpublic service prograamning.14

AlthouP that Order wu .. uide "insofar IS it alters the threshold for stations large enough to

be requirect to submit BOO programS,"I' the Court reaftinned the Commission's limited role in

BEO enforcement:

BEO 1It is not the FCC's mi••on. Tbua it 1IId no obIiption to
pmR' DO....-noas. But it..po.- the power to iaaIe such
reau1atioM ia~ of its Itatutory mandate to enaare that broIdcasters
.-ve all __s oCtile COIDlIIUIIity.16

The COIRIIIiaioD let out to modify its EBO regulations in 1975 in response to a

1974 report iIaIed by the U.S. Commission on Civil aights. That report praised the Commission

12 Reportof. NatiOllQ/ Advboty COMmission on Civil Disorders (1968).

13N~on in~nt Practices ofBroadcast Lice1l!JHs, 13 F.C.C.2d 766, 774-75
(1968).

14~ in~WtentPractices {llrootJt:ast) (Report and Order), 60 F.C.C.2d
226,229-30 (1976) (footDote omitted).

15 acc v. FCC, 560 F.2d ~29 (2nd Cir. 1977).

16Id at 531 (citiDgNAACP v. Federal Power COMIIIi$llkJn. SIIpra note 10).
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as the .., 1"lIa11tory ..,.., to iIIIpIomert • EBO ........ tor its ....Iatees, but 11Io criticized

the CCJI I i..i.'s ..........__lie they lacked~..wen DOt result oGellttd. 17 AIld

while the CoaDiuion~ that broadcutm .... have an onaoins EEO effort, it did not

lose IitJbt oftile chiefpurpoIe ofaflirmative action - to achieve results:

ID its ........., therefore, 1Ction pIIIl is a set ofspecific and
re.ut oriMIetIprecedures which bra follow to UIUI'e that
miooritiel ..WORleI1 are given equallDd fuJI consideration for job
opportuAities. II

In 1987, tile Commission shifted its EEO emphasis, away trom a primarily

numben-orieated system to ODe which "empbuize{s] 1icenIees' efforts to operate in a

nondi~ 1DIDIleI'." 19 The Commission's deciIion focused on two principal concerns: "a

licenaee's ov...u EEO dJrts ratIaer than simply the IUDeI'icIl composition of its workforce,,20

and ''the aood mith efforts of1icenlees to hire and promote in a nondiscriminatory manner.,,21

In order to aceommodate this new emphasis, the Commission adopted a two-step

EEO review procedure. n.e Commission first examines the licensee's total EEO picture - its

EEO PfOI1'III' report, any complaints filed apiRst the station or the licensee, the station's latest

AnnulI Employment Report, the labor force data for the station's area, and any other pertinent

17 N......",..,ofL"".$~ProcIIcG (Notice o/Inquiry andNotice 0/
ProptMed...AIIIId., 54 F.C.C.2d 3S4, 357 (1975) (citiDa U.S. Commission on Civil Rights,
The F'"CivilRigItU~nJ Effort- 1974).

18/d at 3S7-51 (empbuiI .....).

19 In. j ....ofA.........ofPart 73 of" Co I nUrioft 's IWes Concerning EqIIIIl
~ {)pptJrtunity ill ..JJroodcast Radio IIIIfl Television Ssrvices (Report and Order), 2
FCC Red. 3967, 3968 , I (1917).

'1iJId It 396714.

21Id. It 3973 144.
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~. It.Ca.z'..i. it IItistied witll ......'.DO performance, there is no

~DO review. If..... examinatioR~ ..~·sEEO program to be

unsatilfut«y, however, the C__lIion then CORducts III in-depth review oftbe Iicenlee's REO

activities. The CommiuioapI~ this two-Itep approach u a means to "minimize the overall

EEO~ burden impoIed OIl the brOldcut IicenIees by requiriaa stations JDlking plainly

satisfactory eftbrts to ..... oaIy IUfticient infonnItioa to verify thole etJortS.,,22 In so doing, the

Commiuioa ICImowleclpcl tMt "eoch licensee IDUIt determine the moat appropriate means of

carryiDa out itt EEO~ bued on the chIrId.-iItics oCtile station and its 10Q1 service

area,,23 and otfered only"....... ofthe types ofactivities that would fulfill the EEO

requirement•."14 Thus, the RIpon and Order struck a bmnce between the Commiuion's delire

to probe the details ofa lic:enIee's hiring efforts and tile licensee's need to maintain those efforts

in a muuaer which provides it with a fair amount ofdilcretion but without onerous paperwork.

In. H PlACING VNIMJE DlPIIASIS 0Jlf JlIIOCI:SS AND GIVING LI1TLE
UCOGNITION 10UStJLTSt TO COMMISSION BAS MADE THE
PItDIAllY P1JIIIIOII or AFJi1IlMAnvE ACI10N - 'I'IR HIRING OF'
WOMEN AND MINOIUTIES - A SECONDARY FUNCI10N.

TheComailiiOll hal described it. REO requirements u an affirmative action

pro....lS However, uIIIike IIIOIt affirmative action programs, the broadcast EEO requirements

were not implemented to nIIIMIdy any specificaJJy perceived pattern ofdiscrimination in the

22 Id It 3974' 49.

23 Id at 39691 16 (emphuia acIded).

2S See, e.g" 1975Notice ofhIpJry, supra note 17, at 356.
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broedcut .'ItIIy. ....., die rules were Mitut•• to lUrtber the naliona1 policy ....

empao,•••t ....·saticr ..... 011 race, reliaioe, lex: or DItio.e1ky, and to help.-.dicate the

~ cau.. ofthe civil cIieorders ofthe mid lAd late 1960s.:M Still, as noted SIIpI'Q, page 7,

the COIRIIUIion has recopized that the main purpose ofU1 aftinnative action proanm is to

achieve reaalts.

a.centIy, however, the CommiIIioa's ...... 011 efforts has IDIde the

recordk..... propo.... niIecI in the Notice, U wei U the enforcement actions tile. since

releue oftbe CommiSlion'. February Policy Stote.ent,27 amount to movement away from the

balance IOUgbt in the 1917 lWport and Order, and toward a system where process means more

than rauIts and the CommiIIion may second-gueu licensees' decisions - which have been based

on the nature oftheir 1ocallRll'kets - regarding the most appropriate means ofcarrying out their

EEO prosramI. For example, one licensee, SU1 Luis Obispo Limited Partnership, was recently

fined S2S,OOO and saddled with a short-term renewal and reporting requirements, even though the

station bad not ditcriminIted .. "hired minorities during the review period at a rate equal to

100% of the minority "",I'-Ition" in its county.2I The sanctiona were levied only because the

Iiamee did not meet the b.cIDIrk the CommiIIion hid estIbIished, albeit after the fact, for

IiceBMel' hiring processes - it did not recruit so as to attract minorities (i.e., presumably, use

minority-.-cific sources) for It least 66 percent ofits hiring opportunities.

27 In ..MiJItIIr ofStcN.../of' .h.tessingForJ-itww.for ViolGIioIu ofthe Brot'Illc¥ut EEO
Rules (Policy Sk:8ment), FCC 94-27, 9 FCC Red. 929 (1994).

21 San LIla Obispo Li",it«Jp.-tnership (KXCBIXSLY-FM), FCC 94-21, 9 FCC Red. 194, 899
900 (1994).
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},. .... Ca•••nt. have detIiIed .. s.don n., daeC~n bu ... bued its

such.~ sy-. ooukI be viewed u .......... "quota" system.19 Tbua, the

Commiuioa __ted the two-step process for E.EO review, with emphasis on 1iceueeI' efforts.

However, in 10 doing the CoDImiuion did not give 1icenIees' efforts tile overriding role assigned

them by the February Policy Stl*ment. Instead, effort. were to become one aspect oftile total

'.......- of ~' nnn ~. The C .. woulcl----:..lI- ":_"'--_':- _.'-_:....-..1pi_un. • . .... s~~. ~ ~ UIlUlIIIMIUIIOlUUlIIRRIU

on the BI'OIdcut BEO Proanm Report, the A1nIII Employment Report, any adjudicated findings

ofdiIcriIDiMtion and any fi.arlher information that [it] might obtain through investigative requests

or that die IUtion may provide."]4) However, UDder the Policy Statement, the other aspects of

1iceueeI' EEO records - their employment profiles, the absence ofdiscrimination, their efforts

at reacbinl out to their COIDIIUDitiea through job fairs and~ programs - have been

NAB's PeatioD for lleconsideratio ofthe Policy State1llenf1 presents several

reuons wily the Policy Skit._ is unfair IDd inappropriate. We will not reiterate them aU here.

One of the primary point..... in the Petition does bear repeating, however. A liceuee who has

met or surpal.1d the COIIIIIIiIIioa'. processing prideIiaes has obviously engaged in IUfticient

efforts to attrICt qualified women and minorities. It is iUogical to penalize a licensee for not

19Su, e.6-, RIfJIJI1 and0rtIJIr, MIpI'tl note 19, at 3974 , 50.

30Id at 3973-7., , 44.

31 PeddoB fer~ aDd~ fIl the NadoDal Assoclatioll of
~ lIa,.~.r~'"..4""'"Forfeilura for VI01atioru olthe
BroIIdcIJIt £EO JIWa, fDecI ch 3, 19M.
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~ ...... 11I the PCC...iaIpoIed hoopa, ev-. tMueh that u.a.e has achieved the aoaI of

individu*, iadudiDa women IDd minorities, simply becau. the IicenIee is uncertain u to

whether tbe COIDIDiuioa wiD penalize the station for not conductins a fonnal recruitment effort.

In Comments filed in this docket, Gateway CC>IDDJDicationJ related a Jituation where it delayed

for two weeb the hirins ofa minority femlle for its trlftic department in order to contact all ofits

referral aources.32 In the meIIItime. the station needI_1y suft"ered the expense oonnectod with the

referral process and overtime for its traffic department employees, u well as the administrative

burden (e.g., mistakes in work product and increued pressure on employees) associated with an

overworked ItItf.

By rei.... a JiclenIee's hiriDa ..... to merely a mitipting factor for aueuing

fiDes for EBO violations, thus mating results a IeCOIICIary function ofits EEO requirements, the

CommiaioA has lost silk ofthe forest for the trees. NAB ursa the Commission to refocus its

vision ofEEO enforcemeat by once again placing the results Iiceuees achieve on at least as high a

plat.. u the efforts they nut put forth in recruiting women and minorities. Fundamental

faimeu deeads no less.

In addition, NAB recommendI that the CommiIIion review the "three strikes and

you're out" EEO enfofC8R. policy recently proposed by Commissioner QueUo,33 or. similar

tiered eaforcemeRt program. UDder the QueIIo apprOlCh, first-time EEO offenders would receive

32 Com•••• ofWOWK-TV, filed May 19, 1994, at 2.

338ft, e.g., LoIuC~...... Inc. (KFSD(FM)) ..tUltiwraity ofSouthern CoIifomia
(KU9C(FM)), FCC 94-107, IIIopeed April 20, 1994, rei_sed April 21, 1994 (Concurring
StatemoatofC~QueIIo).
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III ....i..ll.nt ........... conditions,~ violaton would be sanctioRecI with a fiDe

lAd 1IhoIt.... 1WIeWI1, ... adlinI oft"ense would reIUIt in a..fiDe or desipatioft for heariII8.

While die tIIircI .... IMy M too drutic, phueI oae .. two appear to be far more equitIbIe thin

the CUIT_ situation, where fint-time BEO offeeden have been hit with huge fines, reporting

conditioIII and sbort-tenD .-ewals, simply because their records could not substantiate their

r~efforts.

The ComBIilllioe'. policy has aIwayI been to lead IiceDleeS into compliance. As

the eon.iIIion has recopiud:

II1lCC01'd witIa till UIUI1 common _ principle .,....ed in Title vn ofavoiding
Iitiptioa... poIIibIe, wt.e we 11 .eve that a lie... bas merely &iIed to take
IUfIicieat..to ..-eeqUII....-,.. opportuRities for minorities and
women, our Pf.i.,I:ecI solution tau .... to order the "'see to take immediate
corrective ..... to monitor ita fbture aflirmative action efforts. . .. We
propose to coatinuethis practice.3C

Enforcement under the Policy Statement runs COUDter to this common sense principle.

IV. TIlE COMMJIIIOJI SBOULD P&OVID& a&IJU PO. SMALL
aoADCAS'na.. TIll: VAST MAJOIUTY 0 .. WHOM BAVE OW
EMPLOYEES AND LIMITED RESOURCES.

The Notice iIMtea comment reprdiaa laow the Commiuion's EEO policies can

reflect the concems of.... nwtet broadcasters, who by and larae have unique dit1iculties in

attractiBa and rotaining minority employees bee... oftheir 1ocation.35 In addition, the Notice

seeks au_nee u to how to de6ne and identifY "small market broadcasters."

In this reprcl, NAB urges the COIIIIIIiIIion to provide reliefto at least two claues

ofbroMcut«s: those whote JMin studio is located in a predominantly rural area, and "small"

3C 1976Rqort tIIId Order, .",.a note 14, at 221 n.4.

35 Notice, SIIf1"tl note 2, 121.
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bro....... (i.e., ...willa ... thIIllS ....18IpIoyeeI) who .-ve all typos oflMl'kets.

minoriUeI. NAB~.. it would be appropriate to relieve such stations from the burden of

cletnoatItntina their efforts to IttrIct female IDd minority applicants, 10 long as there is no history

ofdiscrimiDltion.

A. .....e..........MarUa Z Dlllcllldel in Attraetial and
....In..QtlI"'" Peno-eI, 1 MiIIoritiel.

to that provided under the ItIItUte excmptins a ution servina primarily rural areas from paying

overtime to its~ MWIpeOple and chieferlfPneer.36 Thi. statute provides the overtime

exemption for IUtions whole IIIIin studio is located (a) outside a Metropolitan Statistical Area

("MSA"), (b) iDside an MSA ofleu than 100,000 population, or (c) in a community ofless than

25,000 population and It lout 40 miles from the principal city oftile MSA. These areas often

lack the types ofamenities which would attract appIicIftts from other locales, genen1ly have a

small1oclllabor force from whidt stations may recruit, and are likely to have little, ifany, public

tranlpOl1a&ion which would aIow employees and applicants to commute great distances in order

to readl the station.

There is DO cp...aoa that smaDlIIII'bt broadcut«s have acute difticuIties in

attraotiIw IIId retaining ...... women IDd minorities. As the COmmission has noted, "small

brOldca. stations often o«er~ties for entry by women IDd minorities to employment and

careen in the broIdcut field."37 But these entry-level positions are generally low-paying jobs.

36 29 U.S.C. § 213(b)(9).

37 Report andOr_r, SllfJ'YlIICXe 19, at 3970 , 22.
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The 1992 NAIJ..~wC~andF'ringe &nefits Report ("1992 NAB

&~ __ that ia~ oflell .... 2S,000 popuIatioD, the Iveraae stIrtiaa IIDII1

salary for fWkime empIoyeeI who were not dep.nmeIIt beldsrqed &om $10,208 for I

copywriter to $15,1 SO for I ...... reporter. AV«Ip compenution for all such employees rqed

from $12,000 for I sports reporter to $17,171 for I farm reporter.39 Based on I 4O-hour week,

the IV" compeasation fIlIIIttS from $5.77 to $8.26 per hour, barely above minimum wage.

Moreover, 38 percent ofta. ItItions respondina to the lUl"Vey provide no hospitalization

insuruce.- The figures do DOt improve much even ia markets ruaiDI up to 100,000 population:

the IV«II8I1'1DF from $13,254 for I sports reporter to $20,873 for I farm reporter. And, while

benefits are somewhat better, the vat majority provide little more than basic hospitalization,

surgical_ major medicIl.41

Low pay .......benefits make ..... market statioos unattractive to recent

con......,who Ire DIOIt likely to be qualified for manapment-Ievel positions. The

situltioa at BetapBr~ ill Princeton, West Vifainia, is fairly typical ofsmall markets

throuPout the country.42 n.e, most jobs in the marieet pay minimum wage; the station can

afford to pay oaIy slightly above minimum - up to SS. SO per hour. The low salaries offered in

the ...mve away molt COIIIB puates. Thus, the labor market in the Princeton area

genenly COIIt'" few iIKIivicIuIs with the education and trainina for management potitions.

31 R-.v.t ponioRs ofthe 1"2 NAB Report are attached u Appendix A.

39 1992 HAJJ Rsport at TaWe XVI.

40 Id

41 See id., TIbie XIV.

42C~ofBetap Bra..c:MtiD& Inc. in MM Docket No. 94-34, fiIod May 18, 1994, at 3.



IS
Moreover, -,..u JRII1[etbrGld~ ...... CGIIIIpIIte with huae COBIpIRies

for work.-I- iDcIucIiIw~ IDd miDorities - itl the .... IIbor force. For eumple, one

broadcut« in SIll AnpIo, TIUI, bas noted that ita competition includes Levi Strauss, GTE and

JohnloR .t JobnIon.43 It is iaIpouible for most ..u lIW'ket br'<*icuters to offer the same

III addition, beclule small market jobs ofall types are considered "entry level," it is

often IDOn cIifIicuJt for ... ...ut broadcuten to IttrICt personnel from larger markets, even

for IJIMII'lIIlIOt positions. The natural tendency in career advmcement is to begin in small

markets .. move up to .... markets, not vice v....44 And apin, salary and benefits are less

attractive in IIDI1I madeets. For example, molt proaram directors begin their careers u on-air

personalities. The av-. hue salary for radio program directors in markets ofless than 25,000

populatioo is 515,159.·' The average on-air radio penonality in a 25,000-50,000 madeet earns

515,493,·'" in a 50,000-100,000 market the average is SI5,618.·7 For many would-be

appIicanta, die modest iDcreue ill salary and authority is often more than offset by decreased

benefits ... leu opportuaity for advancement to Iarpr markets.

For many appIicaRts - partieuIarly thole who owe thousands ofdollars in coIIeae

loans - tbe low pay and ...benefits associated with small market broadcasting are not

attractive. Thus, small market broadcasters generally have problems attracting qualified

appIicIata.

43COlMlIIU ofBanhot~na. Inc. in MM Docket No. 94-34, filed May 23, 1994, at 3.

44 See Commeatl of La Paz Broadcasting, Inc., filed May 17, 1994, at 5.

•, See 1992 NAB Report, SIIpIYJ ROte 39, Table XVI.

• See ilL, Table XV.

• 7 See ilL, TIWe XIV.
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The Corn.;,,;..... provide theleltations with reliefby not~ thIir

~ .... 10...dlelltationl have DO hiItory ofcIiIcriniution. For tIaeIe ItItions in

burct.l-. recordk.... requirements, the CommiIIion would allow them to devote more

relOUrC* to ..-viDI the public through theirpr~.

B. SIuII 0pendeIIt ia La..... C.....itiel AIle Have ProMe... Co_pett•• for
QaaIifted .....aeL

NAB UfIII the Commission to provide reliefnot only for small market

broadcaIt«s, but for small broIdcuters in medium lAd larger markets u well. Such bro.dcuters

face the __ types ofemployment problems u thole in smaIllDII'kets. Most have inadequate

financiII .. penonneI resources to conduct the extensive self-uaessment and recordkeeping

required for comp6mce under the Policy Sk*1INnt. like their small market counterparts, small

broadcuMn ...-aUY have only one or two people who handle personnel matters, and not as a

fulltime job. Many genenI.-.n do more than "just mind the store" - they allO have sales

or 0IHir obIiptions, as well perfonn hands-on technical functions.

Most of thole stations face high turnover rates. They train and develop on-air and

off-air penonael who ftequentIy jump to larger staUona for more money and/or better benefits.

Unwieldy recordkoepiDa can pIIce an undue hardship on these operations by diverting

maMle... and other peI"IOImII resources away from the primary function ofthe station - to

prosram in the public itMreIt.

Medium and ...market stltioRt wWch have fewer thaA 1S fuJltime employees

should be Jiv- the same treltBNftt under the COIDIBiIlion's EEO replations as NAB has

propoMd for ..u lDII'ket shIdonI. Such stations should be exempt from onerous BEO

recordk.... 10 long u tMre is no history ofdiscrimiAation.
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S......i•• 15-emp1oyee~for "small" broIdcuters would be consillteRt

Oi...... Ad GUITeDtIy apply to~yenwidl25 or more employeea, 15 or more bePmins

July 26, 1994.· Title VB of tho Civil Ripu Act hal a 15-employee threshold,'" and the

berlcIuIwk for the Age DiIcrimiaation in EmpIoymeIK Act is 20 employees. 50 A 15-employee

thresIlokI for recruitmeot recordkeeping seems appropriate for the Commission's BEO program

as well.

Ia IdditioB, NAB I'OCOIDIDIDds that the Commiuion raiIe the thresboId for written

BEO propamI for such broIdcuters from the current five percent ofaggregate minorities in the

labor force to ten percent. ID IDIIl)' markets, 1eSI than ten percent minority representation in the

labor force tnnslttes into Ul iDcredibly small minority labor force. For example, the Enid,

Oklahoma, MSA has alMor force of28,200 Workers,'l 7.5 percent ofwhich are minorities.'2

Thus, ta.e are only 2, liS miIIorities in the labor force ofa market which has at least five

dift"ereot 1icea....53 The Soudl Bend, Indiana, MSA hu 131,000 workers in its labor force,'"

11.4 percent ofwhich are minorities." The South Bead market bas 14,934 minorities in its labor

41 Pub. L. No. 101-336, 104 Stat. 327 (1990).

.., Pub. L. No. 88-352, 71 Stat. 253 (1964), as t8IDIded, Pub. L. No. 92-261, 86 Stat. 103
(1972).

50 Pub. L. No. 90-202, 81 Stat. 602 (1967).

51 See B--.. ofLabor Statiltics, E1ftploynNnttllfdF:.ninp (Dec. 1992) at 132.

52 1990 e-.s lJGta 8M...."JWport (P)MSA TokJ/ PerantDlfesfOl' TotQ/ Civilian Labor
FOI'ce, March 31, 1993, at 4.

53 See~ng iBId Callie Yearbook 1994 at B-29I and C-56.

54~ iBIdEarnings, 6IIfJI"l note 51, at 130.

55 1990 CelUllS SImtmaty, .",a note 52, at 12.
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force _It......_a_JiG_ea." Thae ..... I'IlUIt abo eompete with lisp, non-

The Commi... 1bouId also provide ..u broIdcuters greater latitude in usiag

alternative .... force ........ than MSA data. s.u broadcasters often are located outside

the priMipII COBMDUDity oftile MSA. Their .... hquentIy do not have great penetration into

the priMipII city, thus their~ area often .... vudy ditfealdlt demographic cbancteristics

than that of tile remainder ofdle MSA. Still, theIe stations are UIUa1ly held to the same

ernpIoymB .1Rdards u .atioM located within the principal city. The Commisaion originally

stated that Itatioos may u. IIt«naUve labor force data where: 1) the distance ofthe station from

areas with sipificant miAority population in the MSA is great~ 2) conunuting from thole areas to

the station is difticult~ or 3) recruitment efforts directed at the MSA minority labor force have

been ftuideu.57 However, i_ad ofgranting u. ofalternative data ifonly one ofthe criteria is

met, the Commission hal ca.o- to apply the criteria u a three-proRl test, thus forcing licensees

to IItitfy all three criteria." The result has been that the Conunission has almost always

disallowed tile use of......,. labor force data. MOlt recently, the Conunission rejected an

alternative I8bor force ...._ is the cue ofa station located 20 miles from its MSA's principal

city, ev. dIouah less thu 2S percent of the station's staffcommuted more than 20 miles and

only OM oCtile station's 14..,Joyees lived within the central city ofthe MSA.59

56 See~antlC" Y.arbook 1994 It B-I29 and 8-130, and C-26.

57 See IWpt1I1 antiOrder. SIIpN note 19, at 3973 141.

58 See. e.g.• NlItionalc..-CIrisIianB~, swpra note , at 1922 n.9~ GulfAtlantic
Medkl CtJI'[J9IYltJon, 8 FCC Red. 603, 604 17 (1992).

59 IJw:I*y 1InJtJdcasIi. CorptJIYIIion (WSEN(AM)/WSEN-FM), FCC 94-108, adopted April 20,
1994, rei.... April 28, 1994, It 5-6.
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TIle \1M of........ data is ....... not eaIy for the "'pro., but alto in

on the~s of the ItItion and its local.rtIice Ql'ed' (emphasis added)." Yet, the

Commitlioa rarely recopi2es the labor force ofthe local service area, systematically opting for

use ofMSA data.

NAB \11'III" ee.nusuon to treat the aIt«DItive labor force criteria u distinct

tieton ..... tbIIla ttne-.... test. LicenleellIIaouId be able to saUfy any one ofthe criteria in

order to \III alt«native IIbor force data. In the aat.nItive, such data should be allowed ifthe

station does not put a city..... sipal over at least SO percent oftile MSA's central city. Such

reliefwould I1low many small bra.dcasters to depict more accurately the actua1labor force from

which they may Ittract applicants.

In IdditioIl, the Commission sIaouId be IIlOl"e copizant of the characteristics ofa

station's IoeII labor force. Ofte, stations in 1arJeIy I8JicuItunl or blue-collar areas face extreme

difficulty in fIIIiDg II18DIlpriaIIIId tecbnical positions &om the local labor force. As D.C. Circuit

Judge Lawreace SiIbermID rec:eady noted, "It .... quite reasonable to suggest that migrant

agricuItInI workers - minority or white - will normally be less suitable for white collar

or tedIaical jobs in • ndio It "'I The ConDillion should consider such data when

~ possible deficienciea in licensees' EEO pI'OII'IIIlS.

60 See note 23, !IIIpTQ.

61 FIoridtI SIDleC~ ofBranches ofthe NAACP v. FCC. SIIfJ"" note 10, at 7.


